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Key priorities for the trilogue negotiations on the Audiovisual Media Services Directive1 

Sophie Stalla-Bourdillon, University of Southampton, UK.  

_________________________________________________________________________________ 

 

1. Requirements for better regulating  

The Better Regulation strategy of the European Commission (EC), as expressed in its Communication 

of 14 September 2016,2 lies on three pillars: transparency, evidence-based approach and citizen and 

stakeholder involvement. The EC suggests that the upshot of such a strategy can only be a “well-

targeted, evidence-based and simply written” legislation, which is meant to be easily implemented 

and thereby will “achieve its goals on the ground.”  Besides, the EC insists that better regulation is a 

“job for all institutions,” including the European Parliament and the Council.  

Unfortunately, the proposed extension to the Audiovisual Media Services Directive (AMSD) fails to 

meet this standard: it is not clearly written and will most likely lead to important difficulties if and 

when Member States are asked to implement it. This will necessarily mean persistence of significant 

divergences between Member States. The reasons are explained below.  

 

2. Requirements for restricting freedom of expression  

2.1 “Prescribed by law” 

The foregoing is all the more problematic because, as a matter of principle, legislation that aims to 

restricting fundamental freedoms such as freedom of expression, which is protected by both the 

European Convention on Human Rights (Article 10) and the European Charter of Fundamental Rights 

(Article 11) should be subject to strict scrutiny. Such legislation must be assessed on the basis of a 

three-pronged test: restrictions to freedom of expression must be “prescribed by law,” have one or 

more legitimate aims in the light of paragraph 2 of Article 10, and be “necessary in a democratic 

society,” as per European Court of Human Rights (ECtHR) case law.   

The proposal to extend the AVMSD, and its Article 28a in particular, prima facie restricts freedom 

of expression. This is because it aims to restrict, even if not completely prohibit, the transmission of 

content alleged to be harmful to minors, otherwise described as “content which may impair the 

physical, mental or moral development of minors,” which is not necessarily illegal content.3 In addition, 

it also aims to restrict, and in this case prohibit as well, content that is (only) alleged to “incite to 

                                                           

1 The text on which this document is based is the  Proposal for a Directive of the European Parliament 
and of the Council amending Directive 2010/13/EU on the coordination of certain provisions laid down 
by law, regulation or administrative action in Member States concerning the provision of audiovisual 
media services in view of changing market realities (First reading) - General approach, 2016/0151 
(COD), Brussels 5 May 2017, http://www.statewatch.org/news/2017/may/eu-council-audiovisual-
media-services-compromise-8572-17.pdf.   
2 European Commission, Communication - Better Regulation: Delivering better results for a stronger 
Union, COM(2016) 615 final, 14 September 2016, https://ec.europa.eu/info/files/better-regulation-
delivering-better-results-stronger-union_en.  
3 See e.g. ECtHR, HANDYSIDE v. THE UNITED KINGDOM, Application no. 5493/72, 7 December 1976, 
CE:ECHR:1976:1207JUD000549372.  

http://www.statewatch.org/news/2017/may/eu-council-audiovisual-media-services-compromise-8572-17.pdf
http://www.statewatch.org/news/2017/may/eu-council-audiovisual-media-services-compromise-8572-17.pdf
https://ec.europa.eu/info/files/better-regulation-delivering-better-results-stronger-union_en
https://ec.europa.eu/info/files/better-regulation-delivering-better-results-stronger-union_en
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violence or hatred” or “to publicly provoke the commitment of terrorist offences”. Allegedly unlawful 

content is also not necessarily illegal, as mistakes can be made by notifiers or users as well as video-

platforms platforms themselves (assuming they do not have to automatically react upon 

notifications).4  There is no requirement in the proposal that video-sharing platforms should wait for 

a judicial decision to be delivered before acting, contrary to the Opinion of the Civil Liberties, Justice 

and Home Affairs Committee of the European Parliament (amendment 16 to Recital 30a).  

In addition, the proposal to extend the AVMSD is ambiguous. Clarity is essential for meeting the 

“prescribed by law” prong.  

The fundamental ambiguity lies in the fact that Member States are required under Article 28a to 

ensure that video-sharing platforms take appropriate measures to protect users, including children, 

from certain types of harmful and/or illegal content.  

A list of measures is provided in paragraph 2, which is not meant to be exhaustive, but which contains 

a subparagraph 2(a)  “including and applying, in the terms and conditions of the video-sharing platform 

[...] services, [...] the requirements not to incite to violence or hatred as  referred to in point (b) of 

paragraph 1 and not to publicly provoke the commitment of terrorist offences as referred to in point 

(ba) of paragraph 1, in accordance with Article 6, as well as the [...] concept of content which may 

impair the physical, mental or moral development of minors, in accordance with Article[...] 12(1) [...];” 

While incitement to violence and hatred as well as public provocation to commit terrorist offences 

and content harmful to minors should be included within the terms and conditions of video-sharing 

platforms and applied, the proposal is silent on how “application” or better “enforcement” of these 

terms and conditions shall be undertaken.  

The way to be compliant with the E-commerce Directive and its Article 15 as interpreted by the Court 

of Justice of the European Union (CJEU) in Sabam/Netlog5 would be to say that online platforms need 

to put in place notice-and-take-down procedures for them to be able to identify illegal content (and 

not simply alleged illegal content), and then react upon notifications. In other words, systematic ex 

ante filtering systems should not be an implementation option as per the CJEU case law, in line with 

the Parliament’s negotiation mandate.  

                                                           

4 As regards to the scope of freedom of expression in the online environment see the words of the 

ECtHR in AHMET YILDIRIM v. TURKEY, Application no. 3111/10, 18 December 2012, 

CE:ECHR:2012:1218JUD000311110, at para. 50: “In that regard [the Court] points out that Article 10 

guarantees freedom of expression to “everyone”. It makes no distinction according to the nature of 

the aim pursued or the role played by natural or legal persons in the exercise of that freedom (see Çetin 

and Others v. Turkey, nos. 40153/98 and 40160/98, § 57, ECHR 2003-III). It applies not only to the 

content of information but also to the means of dissemination, since any restriction imposed on the 

latter necessarily interferes with the right to receive and impart information (see, mutatis mutandis, 

Autronic AG v. Switzerland, 22 May 1990, § 47, Series A no. 178). Likewise, the Court has consistently 

emphasised that Article 10 guarantees not only the right to impart information but also the right of 

the public to receive it.” 
5 CJEU, Belgische Vereniging van Auteurs, Componisten en Uitgevers CVBA (SABAM) v Netlog NV, 
16 February 2012, EU:C:2012:85 (Sabam/Netlog).  



3 
 

If what underlies the proposal for an extended AVMSD is an obligation to put in place a notice-and-

take-down procedure, there is no need to include it at all in the proposal, as it is already part of the 

EU acquis, at least for illegal content.  

Furthermore, Article 28a(2) expressly states: “The measures shall be practicable and proportionate, 

taking into account the size of the video-sharing platform service and the nature of the service that is 

provided.” This seems to suggest that given the sheer volume of user-generated content uploaded on 

video-sharing platforms, automated content restriction systems can, if not de facto shall, be put in 

place.  

This begs the question whether what the European Commission has in mind is in fact the imposition 

of an ex ante filtering obligation. Examining other proposals in the field, such as the proposal for a 

new Copyright Directive in the Digital Single Market,6 it would seem that such an interpretation is 

more than realistic. A clear reference to Article 14 and 15 of the E-commerce Directive in Article 28a 

as references to the E-commerce Directive were also found in other proposals that propose such 

restrictions.  

Article 28a is all the more ambiguous, given that it also caters for the possibility for Member States to 

impose on video-sharing platforms “measures that are more detailed or stricter than the measures 

referred to in [...] paragraph 2.” It is actually hard to see what a measure stricter than a notice-and-

take-down procedure could be if it is not an ex ante filtering obligation. The only possible option would 

probably be the suspension of user accounts. However, as such suspension does not really help with 

the fact a sheer volume of user-generated content is present on video-sharing platforms. 

Article 28a therefore lacks a minimum level of clarity.  

This lack of clarity is highly problematic because Article 28a would then restrict freedom of expression 

in another way: by implicitly referring to automated means for private enforcement purposes, which 

necessarily entails significant level of false positives, since the technology is not able to assess context 

and therefore necessarily leads to a chilling effect. The CJEU has already stated twice that freedom of 

expression is undermined when a filtering system does not distinguish adequately between unlawful 

content and lawful content, with the result that its introduction could lead to the restriction of lawful 

communications.7 

2.2 “Necessary in a democratic society” 

Finally, for a restriction to be necessary in a democratic society, “the authorities are required, (…), to 

choose the means that cause the least possible prejudice to the rights in question [i.e. freedom of 

expression]”8as per the European Court of Human Rights (ECtHR) case law.   

The Council of Europe Committee of Ministers has specifically dealt with Internet filters in its 

                                                           

6 Proposal for a Directive of the European Parliament and of the Council on copyright in the Digital 
Single Market - COM(2016)593, https://ec.europa.eu/digital-single-market/en/news/proposal-
directive-european-parliament-and-council-copyright-digital-single-market.  
7 CJEU, Scarlet Extended SA v Société belge des auteurs, compositeurs et éditeurs SCRL (SABAM), 24 
November 2011, EU:C:2011:771 & Netlog/Sabam.  
8 See e.g. ECtHR, MOUVEMENT RAËLIEN SUISSE v. SWITZERLAND, Application no. 16354/06, 13 July 
2012, CE:ECHR:2012:0713JUD001635406 [75]. 

https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market
https://ec.europa.eu/digital-single-market/en/news/proposal-directive-european-parliament-and-council-copyright-digital-single-market
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Recommendation of 20089 and stated, among other things, that Member States should: 

i. refrain from filtering Internet content in electronic communications networks 
operated by public actors for reasons other than those laid down in Article 10, 
paragraph 2, of the European Convention on Human Rights, as interpreted by 
the European Court of Human Rights;  

ii. guarantee that nationwide general blocking or filtering measures are only 
introduced by the state if the conditions of Article 10, paragraph 2, of the 
European Convention on Human Rights are fulfilled. Such action by the state 
should only be taken if the filtering concerns specific and clearly identifiable 
content, a competent national authority has taken a decision on its illegality 
and the decision can be reviewed by an independent and impartial tribunal or 
regulatory body, in accordance with the requirements of Article 6 of the 
European Convention on Human Rights;  

Notably, the interests of minors are expressly taken into account in the Recommendation through e.g. 
the facilitation and promotion of “initiatives that assist parents and educators in the selection and use 
of developmental-age appropriate filters for children and young people,” the development of 
“common labels for filters to assist parents and educators in making informed choices when acquiring 
filters and to certify that they meet certain quality requirements,” as well as the possible 
implementation of filters in certain places, such as schools or libraries.  

Article 28a simply requires that for “Member States shall ensure that complaint and redress 
mechanisms are available for the settlement of disputes between users and video-sharing platform 
providers relating to the application of paragraphs 1 and 2.” 
 
It is therefore questionable whether the restrictions set forth in Article 28a are necessary in a 
democratic society, as they seem to suggest that private regulation (regulation at the initiative of 
video-sharing platforms) is sufficient to meet Article 28a. Under Article 28a, Member States are only  
encouraged to use co-regulation.  

 

 
Conclusions:  

1. A clear prohibition of ex ante filtering should emerge from the text.  

2. A reference to notice-and-take-down procedures rather than implementation through terms and 

conditions would be welcome. Serious thoughts should be given to the mandatory involvement of a 

competent national authority to be vested with the power to make a decision on the illegality of 

content, of which decisions can then be reviewed by an independent and impartial tribunal or 

regulatory body. 

 3. The option given to Member States to adopt stricter measures should be deleted.  

                                                           

9 Recommendation CM/Rec(2008)6 of the Committee of Ministers to member states on measures to 
promote the respect for freedom of expression and information with regard to Internet filters, 
Adopted by the Committee of Ministers on 26 March 2008 at the 1022nd meeting of the Ministers’ 
Deputies, 
https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Rec(2008)6&Language=lanEnglish&Ver=original&dire
ct=true.  

https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Rec(2008)6&Language=lanEnglish&Ver=original&direct=true
https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Rec(2008)6&Language=lanEnglish&Ver=original&direct=true

